
Growing number of exceptions to the Freedom of Information Act in specific legislation and 
emergency legislation  
In an Emergency Ordinance of 16 March 2023 on Additional Liquidity Assistance Loans and the 
Granting of Federal Default Guarantees for Liquidity Assistance Loans made by the Swiss National 
Bank to Systemically Important Banks, the Federal Council created the legal basis for the Swiss 
National Bank SNB to grant additional liquidity assistance to Credit Suisse in order to reinforce 
financial market stability until the planned takeover by UBS is complete. In accordance with article 6 
paragraph 1 of this ordinance, the FDF, FINMA, and the National Bank may exchange non-public 
information, in particular information that is required in connection with the granting, administration, 
monitoring and settlement of liquidity assistance loans and default guarantees. And in paragraph 3 of 
this provision, the Federal Council states that the access to this information in accordance with the 
Federal Act on Freedom of Information in the Administration (Freedom of Information Act, FoIA) is 
excluded.  

In the opinion of the Federal Council, this exclusion of the Freedom of Information Act shall ensure 
that the financial institutions submit in a complete and timely manner to the administrative units 
concerned all the information required to enforce the ordinance, which, in the Commissioner’s view, is 
a matter of course in a state where the rule of law applies. The Federal Council further maintains that 
excluding the Freedom of Information Act does not prevent transparency with regard to state action. 
The relevant information could be made available to the public by actively providing information, 
leaving the decision on the content and scope of that information solely to the discretion of the Federal 
Council and its Administration.  

Following the pandemic, during which many decisions were made under emergency legislation, and 
the "rescue umbrella" for the electricity sector, the Federal Council with the aforementioned ordinance 
of 16 March 2023 has once again, within a short period of time, decreed that activities which it has 
delegated to its Administration by means of emergency legislation will not be subject to the Freedom 
of Information Act, using that same emergency legislation. In both the cases, depending on how the 
situation develops, administrative activities that are not open to the freedom of information may entail 
the use of billions of francs of taxpayers' money.  
 
The Federal Council’s approach raises fundamental questions in both cases, because, based on the 
information currently available to the FDPIC, in neither of these cases does the justification provided 
for enacting emergency legislation based directly on the Federal Constitution in order to support the 
electricity or financial sectors explain the necessity to exclude by emergency legislation the citizens' 
right to information about the activities of the Administration under that emergency legislation. If the 
justification for granting emergency support to the economy fails to demonstrate that there is a need to 
restrict citizens' rights under the Freedom of Information Act, the question arises as to where the 
Federal Council derives the right to repeal this federal act by ordinance. 
 
Given that the emergency ordinance shall remain in force for a limited period of six months after 
commencement, had the Freedom of Information Act continued to apply, the Federal Administration 
would have been able in both cases to restrict access to official documents under this Act, citing the 
protection of public and private interests, or at least to defer such access until the Federal Assembly 
may decide to exclude administrative transparency through the ordinary legislative procedure, and – if 
it deemed such exclusion necessary – to anchor it in a formal enactment. 

In the case of the ordinance of 16 March 2023 to support the takeover of Credit Suisse, in addition to 
these fundamental legal issues, further questions also arise regarding the extent of the exclusion of 
the Freedom of Information Act; these questions go unanswered in the explanations of the emergency 
ordinance: on the one hand, the Swiss National Bank SNB and the Swiss Financial Market 
Supervisory Authority FINMA – in contrast to the Federal Department of Finance FDF – remain 
unaffected by the exception in Article 6 paragraph 3, since they are exempt from the Freedom of 
Information Act anyway (art. 2 para. 2 FoIA). On the other hand, the ordinance says nothing about 
whether it applies to official documents that may have been drawn up before it came into force. 


